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APPELLANTS* STATEMENT OF QUESTION^ 

PRESENTED 

First Question: Does the tolling proviso of the last 

sentence of Section 33 of the Trading 
With the Enemy Act take effect after 
timely filing of Notice of Claim if 
such claim is filed under the alternate 
period of limitation (before April 30, 
1949), or has Congress by the amend¬ 
ment of July 1, 1948 impliedly re¬ 
pealed the tolling proviso for the al¬ 
ternate filing period? 

Second Question: Have appellants alleged a right or in¬ 
terest pursuant to Section 9(a) of the 
Trading With the Enemy Act, by al¬ 
leging that they have no means of as¬ 
certaining whether the shares vested 
by Vesting Order No. 8134 are theirs, 
such means all being in appellees * 
hands, and that they therefore claim 
under that Vesting Order? 
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Ittiteii States (tfmtrt of Appeals 

Fob the District op Columbia Cibcuit 


No. 10,804 


Hans Kboch, et al., Appellants, 
v. 

J. Howard McGrath, Attorney General of the 
United States, et al., Appellees 


Appeal from the United States District Court 
for the District of Columbia 


OPINION AND JUDGMENT BELOW 

The opinion is that of the United States District 0ourt 
for the District of Columbia (H. A. Schweinhaut), [filed 
July 3, 1950 (App. 21). The final order appealed Irom 
was entered July 26, 1950. (App. 22). Notice of Ap¬ 
peal was filed on September 12, 1950 (App. 22). 

JURISDICTION 


(1) Appellants are persons not enemies or allies of 
enemies whose right, interest or title in certain property 
was seized by the Attorney General or his predecessor in 
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office, and who sue for return of such property under 
Sec. 9(a) of the Trading with the Enemy Act (50 U. S. 

C. A. App. Sec. 9). 

(2) The jurisdiction of the United States Court of * 

Appeals for the District of Columbia Circuit is invoked < 

pursuant to Title 28 USC, Sec. 1291. 

STATUTES INVOLVED 

/* 

The statutes involved are Section 9(a) of the Trading 
with the Enemy Act, Section 33 of the Trading with the 
Enemy Act as constituted now (62 Stat. 1218) and as 
i constituted originally (60 Stat. 925). 

The pertinent part of Section 9(a) of the Trading with i 

the Enemy Act (50 USC A App. 9) reads as follows: 

“Any person not an enemy or ally of enemy claim- 
i ing any interest, right, or title in any money or other 

property which may have been conveyed, transferred, 
assigned, delivered, or paid to the Alien Property 
Custodian or seized by him hereunder and held by 
him or by the Treasurer of the United States, or to * 

whom any debt may be owing from any enemy or ally 
of enemy whose property or any part thereof shall 
have been conveyed, transferred, assigned, delivered, 
or paid to the Alien Property Custodian or seized by 
him hereunder and held by him or by the Treasurer 
of the United States may file with the said custodian 
a notice of his claim under oath and in such form 
and containing such particulars as the said custodian < 

shall require; and the President, if application is 
made therefor by the claimant, may order the pay¬ 
ment, conveyance, transfer, assignment, or delivery 
to said claimant of the money or other property so 
held by the Alien Property Custodian or by the 41 

Treasurer of the United States, or of the interest 
therein to which the President shall determine said 
claimant is entitled: Provided , That no such order 
i by the President shall bar any person from the pros¬ 
ecution of any suit at law or in equity against the 
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claimant to establish any right, title, or interest which 
he may have in such money or other property. If the 
President shall not so order within sixty days after 
the filing of such application or if the claimant shall 
have filed the notice as above required and shall have 
made no application to the President, said claimant 
may institute a suit in equity in the Supreme Court 
of the District of Columbia or in the District Court 
of the United States for the district in which such 
claimant resides, or, if a corporation, where it hks its 
principal place of business (to which suit the Alien 
Property Custodian or the Treasurer of the United 
States, as the case may be, shall be made a party de¬ 
fendant), to establish the interest, right, title, or debt 
so claimed, and if so established the court shall order 
the payment, conveyance, transfer, assignment or de¬ 
livery to said claimant of the money or other property 
so held by the Alien Property Custodian or bv the 
Treasurer of the United States or the interest therein 
to which the court shall determine said claimant is 
entitled. * * •” 

Originally, Sec. 33 read as follows (60 Stat. 925): 

“Sec. 33. No return may be made pursuant tq sec¬ 
tion 9 (a) or 32 (a) unless notice of claim for return 
has been filed within two years from the seizure by or 
vesting in the Alien Property Custodian, as the case 
may be, of the property or interest in respect of which 
the claim is made or within two years from the date 
of enactment of this section, whichever is later. No 
suit pursuant to section 9(a) may be instituted after 
the expiration of two years from the date of seizure 
by or vesting in the Alien Property Custodian, as the 
case may be, of the property or interest in respect of 
which relief is sought or from the date of enactment 
of this section, whichever is later, but in computing 
such two years there shall be excluded any period 
during which there was pending a suit or claim for 
return pursuant to section 9(a) or 32 hereof.” (Italics 
supplied.) 

Section 33 of the Trading with the Enemy Act, as con¬ 
stituted now, reads as follows (62 Stat. 1218): 


4 


“No return may be made pursuant to section 9 or 32 
(section 9 or 32 of this appendix) unless notice of 
claim has been filed: (a) in the case of any property 
or interest acquired by the United States on or after 
December 18, 1941, by April 30, 1949, or two years 
from the vesting of the property or interest in respect 
of which the claim is made, whichever is later. No 
suit pursuant to section 9 (section 9 of this appendix) 
may be instituted after April 30, 1949, or after the 
expiration of two years from the date of the seizure 
by or vesting in the Alien Property Custodian, as 
the case may be, of the property or interest in respect 
of which relief is sought, whichever is later, but in 
computing such two years there shall be excluded amy 
period during which there was pending a suit or claim 
for return pursuant to section 9 or 32(a) hereof ” 
(Italics supplied). 

SUMMARY STATEMENT OF THE CASE 

Appellant Hans KROCH was the owner of a German 
company which had title to 4500 preferred shares of the 
International Mortgage and Investment Corporation, an 
American corporation. (App. 9 Sec. 17). The other ap¬ 
pellants were loan share holders in appellants company, 
thus having an interest in the assets of the said German 
company. (App. 10 Sec. 20). 

Effective as of December 28, 1942, the Alien Property 
Custodian vested 80.45% of the preferred stock or 12,074 
shares of the International Mortgage and Investment Cor¬ 
poration by Vesting Order No. 352 (App. 4 f, Secs. 9,10), 
and an additional small lot by Vesting Order Number 
8134, the latter effective on February 26, 1947 (App. 6, 
Secs. 11, 12). On or about June 2, 1947 and August 29, 
1947, appellants filed Notices of Claim regarding said stock 
with the Office of Alien Property (App. 9, Sec. 15). Suit 
for return under Section 9(a) of the Trading With the 
Enemy Act was instituted in the court below on May 11, 
1949 (Rec. 1). After the appellees had filed motion for 
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summary judgment or for more definite statement (App. 
12) the court granted appellants’ motion for leave to file 
an amended complaint (App. 2) and such amended com¬ 
plaint was filed on December 6, 1949 (App. 2). Upon ap¬ 
pellees’ motion for summary judgment, the court below 
held that the suit was barred by Section 33 of the Tracing 
With the Enemy Act in as far as Vesting Order Number 
352 is concerned, and that appellants had not shown suffi¬ 
cient interest in regard to property vested by Vesiing 
Order Number 8134. Appellants had contended that i the 
running of the statute was tolled by the filing of their 
notices of claim. 

The memorandum opinion of the court below was filed 
on July 3, 1950 (App. 21). Final order dismissing the 
complaint was entered on July 26, 1950 (App. 22). 
Against this order, appellants filed notice of appeal on 
September 12,1950 (App. 22). 

STATEMENT OF POINTS 

The court below erred in that it held 

(1) that, as regards Vesting Order No. 352, tinjiely 
filing of notice of claim did not toll the statute 
of limitations as contained in Section 33 of the 
Trading With the Enemy Act; 

(2) that appellants did not make a sufficient showing 
of interest in that stock of International Invest¬ 
ment and Mortgage Corporation which was 
vested by Vesting Order No. 8134. 

SUMMARY OF ARGUMENT 

I) The Claim Under Vesting Order Number 352. 

A) The history of the legislation shows the following: 

By Act of August 8, 1946, Congress wrote Section 33 
into the Trading With the Enemy Act, thereby enacting 
a statute of limitations. The filing period for claims or 
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suits was to be two years from vesting or two years from 
the enactment of the statute (August 8, 1946), whichever 
was later. The proviso was made that in computing the 
two year period for institution of suit, the time during 
which a notice of claim was pending was to be excluded. 

In an effort to extend the time for filing, Congress re¬ 
placed the alternate two year period that was to run from 
the enactment of the statute, by a date certain, namely 
April 30, 1949, thus making the second period two years 
and seven months, instead of only two years. Congress 
did not change the statutory language of the tolling pro¬ 
vision that speaks of a “period of two years”. 

B) The ambiguity lies in the question whether the toll¬ 
ing shall continue to take place for the alternate period 
even though it is no longer only two years but two years 
and seven months, or whether the application of the toll¬ 
ing proviso is now to be restricted to the first two year 
period only. 

C) The intent of Section 33 is as follows: 

1. ) Congress considered it as a requirement of fair¬ 
ness to have the running of the statutory period tolled by 
filing of a notice of claim. 

2. ) Both Committee reports stated that the sole pur¬ 
pose of the amendment was the extension of the period 
for filing, so that the intent of Congress was not to re¬ 
strict, but to extend the rights of claimants. 

3. ) Against restriction of the tolling provision speaks 
the presumption against implied repeal. 

4. ) In effect, the holding below amounts to an implied 
partial repeal of the right to sue under Section 9(a). 
Congress and the courts have resisted such attempts con¬ 
tinually for years, and Congress cannot be presumed to 
have changed its mind suddenly without even mentioning 
it in the records. 


7 


5. ) The construction of the court below is absurd. 
Since the Office of Alien Property makes no administra¬ 
tive returns under Section 9(a), the statutory permission 
to file notices of claim together with the futility in ob¬ 
taining administrative action would defeat the intent of 
Congress. The construction of the court below would. be 
repugnant to the intent of Congress. 

6. ) The rule is also to be applied that an unamended 
part of a section is presumed not to be changed. 

7. ) The result reached by the court below is 
able in that it precludes almost all those who could 
file before the termination of hostilities because 
cations were interrupted from effectively pursuing 
claim in regard to which the statute contains the 
to be sued. Also, where a citizen or an alien 
involved, the construction of the court below would 
nate the remedy of Section 9(a) which has been 
be the cornerstone of the constitutionality of 

D) It is concluded that the intent of Congress, as 
as all aids to statutory construction stand in the 
the interpretation as made by the court below. 

EE) The Claim Under Vesting Order No. 8134 is Aver¬ 
red With Sufficient Clarity, in That Appellants Alleged 
That They do not Know and Have no Means to Ascertain 
Whether the Shares Vested by that Order are Theirs and 
That They Therefore Claim Under BOTH Orders. They 
Also Averred that Appellees are in Sole Possession of! the 
Records to Ascertain the Facts. These Averments Must 
Suffice, no Others Being Possible. 
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ARGUMENT 

I) The Claim Under Vesting Order No. 352 

Vesting Order No. 352 became effective when it was 
filed with the Federal Register, 1 i.e. on December 28, 1942. 
It is not contested that the Notice of Claim was filed on 
or about June 2, 1947, that is after two years but before 
the 30th of April 1949, the date on which the alternate 
filing period expired. 

The suit below was filed on May 11, 1949. If the filing 
of the Notice of Claim tolled the running of the statute, 
then this suit was filed in time and the final order ap¬ 
pealed from would have to be reversed. If, however, the 
statute was not tolled by filing of the Notice of Claim, 
the suit was proscribed. 

A) The History of the Legislation. 

The courts will look at the contemporary history and 
the historical background of the statute for interpretation. 

Originally, the only statute of limitations of the Trading 
With the Enemy Act was contained in Section 9(e), pro¬ 
viding that claims had to be filed prior to March 10, 1928. 2 
First, appellee McGrath’s predecessors maintained that 
Section 9(e) precluded all persons from suit who had not 
filed for return before 1928, thus proscribing all claims 
arising out of Second World War vestings. On December 
10, 1945, the United States Supreme Court read Section 
9(e) out of the statute. 3 Thus the enactment of a new 
statute of limitations was called for. On August 8, 1946, 
Section 33 was enacted. 4 It provided that the time for 

1 See Sec. 7(c) of the list in connection with the regulations. 

2 1. e. the date of enactment of the Settlement of War Claims Act 
of 1928. 

2 Markham v. Cabell, 326 U. S. 404, 90 L. ed. 165, 66 Sup. Ct. 193. 

4 H. R. 6890, Public Law 671, 60 Stat. 925. See statutes involved, 
supra. 
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filing of claims should be two years from vesting oif two 
years from the date of enactment of the section, whichever 
is later. Section 33 proceeded: 

No suit pursuant to Sec. 9(a) may be instituted after 
the expiration of two years from the date of seizure 
... or from the date of enactment of this section, 
whichever is later, but in computing such two years 
there shall be excluded any period during which there 
was pending a suit or claim for return pursuant to 
Sec., 9(e) or 32 hereof. (Emphasis supplied) 

On August 5, 1947, Congress implemented the provi¬ 
sions of the Peace Treaty with Italy in regard to Italian 
property. 5 Therein, 6 Congress extended the Statute of 
Limitations only for Italians by replacing the alternate 
period (two years from August 8, 1946), by a date certain, 
namely July 31,1949. 7 


Finally, on July 1, 1948, Section 33 was again amended.* 
Appellee McGrath’s department initiated the introduc¬ 
tion of the bill with representations that the time provided 
was too short and that Italians should not have more 
rights than everybody else.® Congress amended an4 re¬ 
wrote Section 33 by extending the alternate period of 
grace from August 8, 1948 (i.e. two years from enactment 
of the original Section 33) to a date certain, namely April 
30, 1949, whereby simultaneously the time granted to Ital- 

5 Senate Joint Resolution No. 138, Public Law 370, 61 Stat. 786. 


* Sec. 3 of Public Law 370. 

7 It should be remarked that here already did an ambiguity occur 
in that Congress failed inadvertently to adjust the last sentence, 
referring to a “two year period”, the alternate period for Itajlians 
now being longer than two years. 


8 H. R. 6116, 80th Congress, 2nd Session, Public Law 874, 62 
Stat. 1218. 

9 See letter of the Department of March 25, 1948, contained in 
ITrv-'e Report No. 1843 and reprinted in Annex III. 
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ians was shortened. The tolling proviso remained the 
same. 

B. The Ambiguity. 

The History of the Legislation shows that Congress first 
promulgated two alternative two year periods of grace (two 
years from vesting or two years from enactment [August 
8, 1946]) whichever is later, and provided that in com¬ 
puting such two year periods, the time during which 
Notice of Claim was pending was not to be counted. Then, 
Congress extended the alternative period by setting a 
date certain (April 30, 1949), thereby extending the sec¬ 
ond two year period by seven months and 23 days. Con¬ 
gress did not change the tolling proviso which still reads 
“but in computing such two years . . .”. Did Congress 
thereby provide for tolling of the statute only where the 
Notice of claim was filed during the first alternate period, 
cutting off the previously granted tolling provision foF 
the second alternate period, or did it intend the tolling 
to take place like before, no matter whether the claim 
was filed during the first or the alternate period of grace? 
The answer to this ambiguity lies in the legislative his¬ 
tory. 

C) The meaning of the Statute. 

1. The Legislative Intent Behind the Original Tolling 

Proviso. 

According to a rule frequently pronounced by the 
United States Supreme Court 10 and this Court, 11 the pur- 

10 United States v. CIO, 355 U. S. 106, 92 L. ed. 1849, 68 Sup. Ct. 
1349; Hag gar v. Helvering, 308 U. S. 389, 84 L. ed. 340, 60 Sup. 
Ct. 337; United States V. Katz, 271 U. S. 354, 70 L. ed. 986, 46 Sup. 
Ct. 513. 

11 Small v. United States, 71 App. D. C. 332,110 F. (2d) 122, 127 
ALR 814; Janof V. Newsom, 60 App. D. C. 291, 53 F. (2d) 149; 
Read v. United States, 55 App. D. C. 43, 299 Fed. 918, cert. den. 267 
U. S. 596, 69 L. ed. 805, 45 Sup. Ct. 352. 




pose unci . ying the Congressional enactment is the pri¬ 
mary factor governing the interpretation of a statute 1 In 
a consistent line of decisions, this Court 12 as well as the 
United States Supreme Court 13 and other courts 14 have 
considered the reasoning given in reports of Standing 
Committees as highly persuasive in determining the legis¬ 
lative intent, particularly when there was no controversy 
on the floor and reasoning of the Committees of both 
Houses coincided. In the House Report, accompanying 
the Bill by which the original Section 33 was enacted, 1 " 
the Committee said: 


“In computing the 2-year period, however, fairness 
requires that there be excluded any period during 
which a claim for return has been pending pursuant 
to section 9(a) or section 32, or any period during 
which a suit has been pending pursuant to section 
9(a). 1 ” . 

The Senate Report 16 contains exactly identical language. 


This unanimous language shows that Congress, when 
first enacting Section 33, considered it a requisite of : ? air- 


12 Shelley V. United States, 74 App. D. C. 181, 120 F. (2d) 734; 
Herder v. Helvering, 70 App. D. C. 287, 106 F. (2d) 153, cert. den. 
308 U. S. 617, 84 L. ed. 515, 60 Sup. Ct. 262, reh. den. 308 U. S. 639, 
84 L. ed. 530, 60 Sup. Ct. 377; Colby v. Riggs, 67 App. D. C. 259, 92 
F. (2d) 183, 114 ALR 1065; Washington Railway v. D. C., 64 
App. D. C. 243, 77 F. (2d) 366; D . C. V. Newman, 59 App. 1). C. 
163, 37 F. (2d) 444, cert. den. 281 U. S. 733, 74 L. ed. 1148, 50 Sup. 
Ct. 247; Hoover V. Intercity, 52 App. D. C. 339, 286 F. 1003, error 
denied 266 U. S. 636. 


13 United States V. CIO, supra, n. 10; Wright V. Vinton, 300 p. S. 
440, 81 L. ed. 736, 57 Sup. Ct. 556. 

™ Portland Oil V. CIR, 109 F. (2d) 479, cert. den. 310 U. S. |650; 
Porter v. Murray, 156 F. (2d) 781, cert. den. 330 U. S. 804. 


15 House Report No. 2398, 79th Congress, 2nd Session, pertinent 
part reprinted in Annex I. 

16 Senate Report No. 1839, 79th Congress, 2nd Session, pertinent 
part reprinted in Annex II. 
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ness to toll the statute by timely filing of a Notice of 
Claim. 

2. The Legislative Intent Behind the 1948 Amendment 

of Section 33. 

The amendment of Section 33 of the Trading With the 
Enemy Act by which the alternate period was extended to 
April 30, 1949, in lieu of the two-year period from the 
enactment of the original section (two years from August 
8, 1946) was initiated by the Department of Justice. 17 It 
stated—and so did the Committees of the Senate 18 and 
the House 19 —as the purposes of the bill the extension of 
time for filing claims and suits for return. 

The court below ruled impliedly that by this amendment, 
the tolling effect of filing Notice of Claim during the alter¬ 
nate period is to be read out of the statute. 

But the House 20 and Senate Reports 21 and all other 
parts of the Congressional Record show not even the mere 
mentioning of a desire on the part of any person whatever 
to abrogate, modify or change the tolling proviso; the 
purpose of Congress was extension of time in favor of 
claimants, not the imposition of any restrictions or limita¬ 
tions upon the right to sue. 

3. The Presumption Against Implied Repeals. 

What the Court below did in fact was to consider the 
tolling proviso as impliedly repealed in part by amend¬ 
ment. 

17 See letter of March 25, 1948 printed in Annex III. 

18 Senate Report No. 1532 to accompany H. R. 6116, reprinted in 
Annex IV. 

16 House Report No. 1843 to accompany H. R. 6116, reprinted 
in Annex III. 

20 Supra, n. 19 and Annex III. 

21 Supra, n. 18 and Annex IV. 
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It is a basic principle of statutory construction that 
subsequent legislation is not presumed to effectuate a re¬ 
peal of existing provisions in the absence of that ex¬ 
pressed intent. 22 

Moreover, the United States Supreme Court has held 
that a right to sue, once granted, should not be read out 
of the statutes by implication. In Markham v. Cabell 28 
the Court said: 

“The right to sue, explicitly granted by Section 9(a), 
should not be read out of the law unless it is clear 
that Congress by what it later did withdrew its ear¬ 
lier permission. ,, 

What applies to a right to sue, once granted, applies 
also to a right to toll the running of a statute of limita¬ 
tions. 

4. The Interpretation Below is Repugnant to the 

Will of Congress. 

The elimination or emasculation of the right to sue 
granted by Section 9(a) of the Trading With the E^iemy 
Act has for years been the subject of efforts by the 
Alien Property Custodian and the Office of Alien prop¬ 
erty. These efforts were forestalled by Congress and 
the courts again and again, only to reappear in different 
forms. The contention of appellees’ is nothing but another 
attempt in this direction, for the interpretation as placed 
upon the statute by the court below would eliminate ^nost 
claimants from the benefits of Section 9(a) of the Act. 

. 

22 United States v. Borden, 308 U. S. 188, 60 Sup. Ct. 182, 84 
L. Ed. 181; Washington Gas Light Co. v. Byrnes, 78 App. D. C. 107, 
137 F. (2d) 547, affd. 321 U. S. 489; Ritholz v. Merck, 70 App. 
D. C. 283, 105 F. (2d) 937. 

2S Supra, n. 3. 
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First, Bill H.R. 4840, 78th Congress, 2nd Session, died 
in Committee. 24 Then, it was attempted to render Sec¬ 
tion 9(a) ineffectual by the contention that Section 9(e) 
preclude all suits in cases arising from World War II. 
This attempt ended in defeat before the United States 
Supreme Court in the case of Markham v. Cabell. 2 * The 
next attempt was the contention that the enactment of Sec¬ 
tion 5(b) of the Act had impliedly repealed the consent 
to be sued. This attempt was foiled by the decision of 
this Court in the case of Uebersee-Finanz Korporation v. 
Markham 26 affirmed by the United States Supreme Court. 
In this opinion, Mr. Chief Justice Groner took exception 
to these repeated attempts. Meanwhile another legisla¬ 
tive attempt at elimination of Section 9(a) failed. 27 

The next attempt at elimination of Section 9(a) was 
contained in H.R. 1823, 80th Congress, 1st Session. 28 It 
failed. Bill H.R. 2823, 80th Congress, 1st Session, con¬ 
stituting another such attempt, also failed. 

Now, the construction placed upon Section 33 of the 
Act is to accomplish the same purpose. In the light of 
the congressional and judicial resistance against tamper¬ 
ing with the right to sue as granted by Section 9(a), no 
resort to presumptions as to congressional intent and pur- 


24 See footnote 5 in Chief Justice Groner’s decision of the 
Uebersee-Finanz case, infra, n. 26. 

23 Supra, n. 3. 

26 81 App. D. C. 284, 158 F. (2d) 313, afifd Clark V. Uebersee 
Finanz-Korporation, 332 U. S. 480, 92 L. Ed. 88, 68 Sup. Ct. 174. 

27 By H. R. 5089 and S. 2378, 79th Congress, 2nd Session. The 
Bill was enacted but under elimination of the proviso concern¬ 
ing Sec. 9(a). 

28 A Bill to establish an Enemy Alien Commission. Hearings 
held before the Committee on Interstate and Foreign Commerce, 
House of Representatives, 80th Congress, 1st Session, on H. R. 
873, 1823, 1000 and 2823, on March 20, 21, and April 21, 1947. 
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pose should be necessary to show the repugnancy of the 
implied repeal of the tolling proviso. 


5. The Construction Adopted Below is Absu]rd. 

In order to show the absurdity to which the opinion of 
the court below would lead, reference must be had to the 
administrative interpretation made and adhered to by the 
Office of Alien Property for years, whereof this Court may 
take judicial notice. 

For while Section 9(a) specifically envisages a petition 
to the President for administrative return, and while all 
the powers vested in the President under the Trading 
With the Enemy Act have been delegated to the appellee 
McGrath and his predecessors in office, 29 the Office of 
Alien Property has steadfastly contended in its reports 
as well as in countless hearings before Congressional Com¬ 
mittees that it lacks administrative authority to make such 
returns, except for the authority later granted by Section 
32 of the Act which relates only to specific cases of dis¬ 
cretionary return rather than those where a right to re¬ 
turn is established as under Section 9 of the Act. 

What is more, the Office of Alien Property has not only 
so contended in Congressional hearings, but has estab¬ 
lished a firm administrative practice of not granting ad¬ 
ministrative returns under Section 9(a) of the Trading 
With the Enemy Act. Thus, attorneys who have some 
experience in such cases, have long since resorted to the 
institution of suits in all such cases, after filing of claim 
and without pressing for an administrative decision. This 
was possible because the United States Supreme Court 
has long since decided that in this particular kind of 


29 Executive Order No. 9142 of April 21, 1942, (7 F. Reg. 
as amended by Executive Orders No. 9193 (7 F. Reg. 5205j) 
9567 (10 F. Reg. 617), in connection with Executive Ordq: 
9788 (11 F. Reg. 11981). 


£985), 
and 
Ir No. 
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cases the exhaustion of the administrative remedy is not 
required. 30 

Now, where do rightful claimants find themselves? 
They have filed Notice of Claim within the statute of 
limitations. But as the Office of Alien Property will not 
make administrative returns on claims under Section 9(a) 
of the Trading with the Enemy Act, repeal of the tolling 
proviso in combination with administrative practice 
would prescribe all claims of claimants under Sec. 9(a) 
who filed within the alternate period. 

This result is not only absurd, but would contravene 
the words and the spirit of the statute. Mr. Justice 
Stone said in United States v. Katz : 81 

“All laws are to be given a sensible construction; and 
a literal application of a statute, which would lead 
to absurd consequences, should be avoided whenever 
a reasonable application can be given to it, consistent 
with the legislative purpose.” 

Nor could Congress be presumed to have cut off all 
claimants who had filed Notices of Claim in time, and 
who abstained from institution of suit in reliance on the 
tolling provision. While Congress might have had the 
power to do so, such action would not only be unusual, 
but it would require a square and clear indication of this 
purpose, which is signally lacking. 

6. The Unamended Part of a Statute Is Not Pre¬ 
sumed to be Changed 

As the United States Supreme Court said in Markham 
v. Cab ell 32 


30 Central v. Garvan, 254 U. S. 554, 65 L. Ed. 403, 41 Sup. Ct. 
214; Stoehr V. Wallace, 255 U. S. 239, 65 L. Ed. 604, 41 Sup. Ct. 
293; Draeger v. Crowley, 49 F. Supp. 215 

81 Supra, n. 10. 

32 Supra, n. 3. Great Northern R. Co. V. U. S., 155 Fed. 945 (CCA 
8th, 1907). 


*» 
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. . the normal assumption is that where Congress 
amends only one section of a law, leaving another un¬ 
touched, the two were designed to function as parts 
of a whole .** 

What applies to the various sections applies equally to 
the various paragraphs or sentences of a section. 

The tolling provision as contained in the original act 
was not changed; in fact, it was reenacted, and thus is to 
be considered as a continuation and reaffirmance df the 
original statute. 33 

It also is an accepted rule of statutory construction 
that an amendatory act is not to be construed to change 
the original section further than expressly declared or 
necessarily implied 34 

7. The Unreasonableness of the Result. 

It stands to reason that most claimants could not} pos¬ 
sibly file claims during the first period of grace. Most 
vestings took place in the year of 1943. The peripd of 
two years from vesting had expired for most casis by 
the time hostilities were over and communications were 
reestablished. That was the very reason for the alternate 
period. 35 

If the interpretation of the court below would prevail, 
Section 9 of the Act and the right to sue granted thereby 
would be impliedly cut off in most cases. Congress had 
no intention to nullify its own will and the courts will 
attempt to carry out the will of Congress, not to place a 
repugnant interpretation upon the statute violative of 
the Congressional intent. 

33 Sutherland, I p. 441; Great Northern v. Untied States, supra, 
n. 32; Goodin V. Mitchel, 19 A (2d) 13. 

34 Sutherland, supra, I p. 414. 

33 Compare the letter of the Department of Justice in Annek III. 
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It is also worthy of consideration that the construc¬ 
tion relied on by the court below would necessarily make 
the statute unconstitutional in all cases where American 
citizens are involved. The United States Supreme Court 
has held the right to sue for return to be essential to 
the constitutionality of the Act. 30 Many American citi¬ 
zens and alien friends were cut off from connection with 
the United States during hostilities. A construction of 
the statute of limitations that would summarily preclude 
them from the institution of suit would necessitate a find¬ 
ing of unconstitutionality in a proper case. 

D) Conclusion. 

It is concluded that the legislative intent, namely the 
recognition of the requirement of fairness that was the 
motive for writing the tolling provision into the original 
statute has never changed and that its implied partial 
repeal by judicial construction is contrary both to the 
intent of the Legislature and to the established rules of 
statutory construction. 

II) The Claim Under Vesting Order No. 8134 

Vesting Order No. 8134 was filed with the Federal 
Begister on February 26, 1947. Even under the inter¬ 
pretation of the court below, the statute of limitations 
could not apply to the claim under this vesting order, 
since the statutory period could not expire before Feb¬ 
ruary 26, 1949 and the running of the period was clearly 
tolled by filing of the Notice of Claim. 

Here, the court below held: “There is not sufficient 
showing of interest by the plaintiffs in stock of the In¬ 
ternational Investment and Mortgage Corporation which 
was vested by Order No. 8134, dated January 30,1947.” 


36 Becker v. Cummings, 296 U. S. 74, 80 L. Ed. 54, 56 Sup. Ct. 
214; Stoehr v. Wallace, supra, n. 30; Central v. Garvan, supra, 
n. 30. 
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The allegation of a right or interest on the part of 
appellants is a jurisdictional requirement of Section 9(a). 
But they have averred all that is necessary. In Section 
21 of the Amended Complaint, they averred as follows: 

21. Plaintiffs have no means of determining whether 
the shares of which they were unlawfully deprived 
were all vested by Vesting Order No. 352 or whether 
some of them are vested by Vesting Order No. 8138, 
and, therefore, claim unaer both vesting orders. 
(emphasis added) 

Thus, reading this section together with their other 
averments, appellants fail to see how else they could 
have alleged their right and interest. 

The finding of the court below regarding Vesting Order 
No. 8134 is without foundation. 

III. Conclusion and Prayer. 

Appellants submit that this Court should reverse the 
decision of the court below and direct the District Court 
to vacate and set aside its order granting summary 
judgment to the appellees and direct the District Court 
to deny appellees ’ motion for summary judgment. 

Respectfully submitted, 

George Eric Rosden 
1025 Vermont Ave., N. W. 
Washington, D. C. 

Attorney for Appellants 
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ANNEX I 

EXCERPT FROM HOUSE REPORT NO. 2398, 
79TH CONGRESS, 2ND SESSION, ON H. R. 6890. 
“Mr. Celler, from the Committee on the Judiciary, 
submitted the following 


REPORT 

(To accompany H. R. 6890) 

“The Committee on the Judiciary, to whom was re¬ 
ferred the bill (H. R. 6890) to amend the First War 
Powers Act, 1941, having considered the same, report 
favorably thereon, with the recommendation that the bill 
do pass. 

“Public hearings were held on H. R. 5089 before Sub¬ 
committee No. 1 of the Judiciary Committee, after which 
H. R. 6890 was introduced to reflect changes which the 

committee deemed desirable. 

• • • 

“SECTION 34 

“The committee are of the view that, provided ade¬ 
quate remedies are supplied and a sufficient time is given 
within which to exercise them, litigation with respect to 
alien property matters should be brought to a close and 
the Government should not for all time be open to. attack. 
Without this, the Custodian’s efforts to conclude within 
a reasonable time the administration of alien property 
can hardly be expected to succeed. By section 34, accord¬ 
ingly, a limit of 2 years from the date of seizure or vest¬ 
ing or from the enactment of this section, whichever is 
later, would be imposed upon the filing of claims or suits 
for return of property or for just compensation. In 
computing the 2-year period, however, fairness requires 
that there be excluded any period during which a claim 
for return has been pending pursuant to section 9(a) or 
section 32, or any period during which a suit has been 
pending pursuant to section 9(a). 
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“The term “seizure,’’ although comprised as a irjiatter 
of law within the term “vesting,” is here used to describe 
acquisitions of property in connection with the [First 
World War under section 7 of the Trading Witlji the 
Enemy Act. Thus, First World War litigation will now 
be brought to a close as well as litigation growing out 
of the present war.” 

* * * 

ANNEX II 

EXCERPT FROM SENATE REPORT NO. 1839, 
79TH CONGRESS, 2ND SESSION, ON S. 2378 

“Mr. Huffman, from the Committee on the Judiciary, 
submitted the following 

REPORT 

(To accompany S. 2378) 

“The Committee on the Judiciary, to whom was re¬ 
ferred the bill (S. 2378) to amend the First War Powers 
Act, 1941, having considered the same, report the bill to 
the Senate favorably, with amendments, and recommend 
that the bill as amended do pass. 

“Public hearings on this bill were held on July 1 and 
18, 1946, by a subcommittee of the Senate Committee on 
the Judiciary. In the House of Representatives, hear¬ 
ings were held ‘before a subcommittee of the Comnjittee 
on the Judiciary on H. R. 5089, after which H. R. 6890 
was introduced to reflect certain changes which the com¬ 
mittee deemed desirable. S. 2378, as introduced, was iden¬ 
tical with H. R. 6890, as reported out by the House Com¬ 
mittee on the Judiciary. As ordered reported, S. 2378 
now differs from H. R. 6890 as the result of the following 
committee amendments. 


• * • 
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“SECTION 33 

“The committee are of the view that, provided ade¬ 
quate remedies are supplied and a sufficient time is given 
within which to exercise them, litigation with respect to 
alien property matters should be brought to a close and 
the Government should not for all time be open to attack. 
Without this, the Custodian’s efforts to conclude within 
a reasonable time the administration of alien property 
can hardly be expected to succeed. By section 33, accord¬ 
ingly, a limit of 2 years from the date of seizure or vest¬ 
ing or from the enactment of this section, whichever is 
later, would be imposed upon the filing of claims or suits 
for return of property or for just compensation. In 
computing the 2-year period, however, fairness requires 
that there be execluded any period during which a claim 
for return has been pending pursuant to section 9(a) or 
section 32, or any period during which a suit has been 
pending pursuant to section 9(a). 

“The term i seizure,’ although comprised as a matter 
of law within the term 1 vesting,’ is here used to describe 
acquisitions of property in connection with the First 
World War under section 7 of the Trading With the 
Enemy Act. Thus, First World War litigation will now 
be brought to a close as well as litigation growing out 
of the present war.” 

• * • * 


23 


ANNEX m 

HOUSE REPORT NO. 1843, 80TH CONGRESSi 

2ND SESSION 

HOUSE OF REPRESENTATIVES 
80 th Congress 2nd Session 
Report No. 1843 

AMENDING SECTION 33 OF THE TRADING ^ITH 

THE ENEMY ACT 

April 30,1948.—Committed to the Committee of the Whole 
House on the State of the Union and 
ordered to be printed 

Mr. Hinshaw, from the Committee on Interstate and 
Foreign Commerce, submitted the following 

REPORT 

[To accompany H. R. 6116] 

The Committee on Interstate and Foreign Commerce, 
to whom was referred the bill (H. R. 6116), to amend 
the Trading With the Enemy Act, having considered the 
same, report favorably thereon with an amendment and 
recommend that the bill as amended do pass. 

The amendment is as follows: 

Page 2, line 7, after “sought,” and insert “whichever 
is later,”. 

The bill has the approval of the Department of Justice 
and the Department of State, as will appear from letters 
printed below, dated March 25, 1948, and April 8, 1948, 
respectively. 

H. R. 6116 was introduced at the request of the De¬ 
partment of Justice, such request being contained in the 
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letter dated March 25, 1948, above referred to, addressed 
to the Speaker of the House of Representatives. 

The essential purpose of this amendment is to extend 
from August 8, 1948, to July 31, 1949, the statute of limi¬ 
tations on claims filed pursuant to the Trading With the 
Enemy Act. This extension of slightly less than a year 
will enable many claimants who otherwise would be pre¬ 
cluded, because of insufficient time allowed under the 
present section 33, to file their claims under the provisions 
of those sections of the act. 


Department of Justice, 
Office of the Assistant to the Attorney General, 

Washington, March 25,1948. 

The Speaker, the House of Representatives, 

Washington, D. C. 

My Dear Mr. Speaker: This Department invites your 
attention to the desirability of amending section 33 of 
the Trading With the Enemy Act in order to extend the 
time for filing claims under sections 9 and 32 of that act. 

Section 32 was first enacted in March 1946 (60 Stat. 50). 
It was amended and section 33 was added in August 1946 
(60 Stat. 930; 60 Stat. 925). Both sections were amended 
in August 1947 (Public Law 370, 80th Cong., 1st sess.). 

Section 32 permits return of vested property to any per¬ 
sons save those in certain defined categories hostile to the 
United States. Among those to whom return is permitted 
are persons who were enemies under the act only by 
reason of residence in occupied countries during the war 
and persons who were persecuted by an enemy government 
during the war. Section 33 originally provided that claims 
for return under section 32 (a) and section 9 (a) must 
be made within 2 years of the vesting of the property or 
by August 8, 1948 ( 2 years from the passage of sec. 33), 
whichever should be later. In July 1947, Italians were 
for the first time made eligible to receive returns under 
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section 32 (a). In order to give Italians the 2 yeafs for 
filing of claims enjoyed by other claimants, section 33 was 
amended to permit filing of Italian claims until July 31, 
1949. 

It now appears that the 2 years allowed for the 
of claims has proved insufficient in the case of many ^aim- 
ants. Until recently, many of the occupied countries have 
been in a disorganized condition in which communication 
has been restricted and it has been difficult if not impos¬ 
sible for claimants resident in such countries to file claims. 
Moreover, many potential claimants have been necessarily 
preoccupied with the problems of day-to-day existence. 
The plight of the victims of persecution has been even 
more arduous. Most of them are presently either i^i dis- 
placed-person camps or dead. Many are presumably un¬ 
aware of their privileges under the act and, despite the 
earnest efforts of this Department, will probably continue 
to be so for some time in the future. Only a very small 
number of such persons have thus far been able tb file 
claims. The heirs of deceased victims of persecution (who 
also may file claims under sec. 32), some of whom are 
American citizens, are in many cases ignorant of the exist¬ 
ence of the vested property, or of the fact that thev are 
the heirs, or both. Unless the statute of limitations is 
extended, the purpose of Congress will be frustrated in 
many deserving cases. 

The proposed amendment would accomplish three main 
purposes: First, it would extend from August 8, 1948, to 
July 31, 1949, the statute of limitations on claims filed pur¬ 
suant to sections 9 and 32 of the act in cases involving 
property vested during World War II. In addition, 
where the August 1948 limiting date on the filing of 
claims and suits is retained, the date is changed from 
August 8 to August 9, it having been observed that August 
8 falls on Sunday. Second, the statute of limitations gov¬ 
erning subsection 9 (a) proceedings would be made ap¬ 
plicable to all proceedings under section 9. Third, it 


would simplify section 33. The section is presently em¬ 
bodied in two statutes (60 Stat. 925 and Public Law 370, 
80tE Cong., 1st sess.), a consequence of separate legisla¬ 
tion in respect of Italian-vested property providing, 
among other things, a different period of limitations for 
such property than is applicable to other property. The 
proposed legislation would erase distinctions which the 
passage of time has made unnecessary and treat all World 
War II claims uniformly. 

The extension of slightly less than a year which is here 
proposed would do much to alleviate the situation. The 
filing of stale claims would not be encouraged since, even 
with the extension, the entire period during which claims 
might be filed (i. e., from the enactment of sec. 32 to July 
31,1949) would be less than 3 y* years. 

Section 33 makes no provision for limitations in any 
proceedings under section 9 except those under sub¬ 
section (a). This apparently inadvertent omission may 
have occurred because only subsection (a) has come into 
sufficiently general play in World War II to command at¬ 
tention. Nevertheless, there may be some claims from 
World War I under other subsections of section 9 which 
are controlled by no statute of limitations at present. While 
we are confident that such claims, if they exist at all, 
are not important, it would seem desirable, in the interest 
of good order, to be able to close the books in respect to 
such possible claims after the stated time. 

A proposed bill to effectuate the foregoing suggestions 
is enclosed. 

The Director of the Bureau of the Budget has advised 
that there is no objection to the submission of this report. 

Sincerely yours, 

Peyton Ford, 
The Assistant to the Attorney General. 
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Department of State, 
Washington, April 8, 1948. 

Hon. Charles A. Wolverton, 

Chairman, Committee on Interstate 
and Foreign Commerce, 

House of Representatives. 

My Dear Mr. Wolverton: Further reference is made 
to your letter of April 3, 1948, requesting the views of 
this Department concerning a bill (H. R. 6116) to amend 
the Trading With the Enemy Act. 

It appears that the principal purpose of the hill is to 
extend for approximately 1 year from August 8, 1948, the 
present dead line for filing of title claims to vested prop¬ 
erty by friendly foreign nationals. It has been brought 
to the attention of this Department that, because ^)f the 
disorganized conditions of many European countries dur¬ 
ing the past several years, it has not been possible for 
many claimants to avail themselves of their right to file 
claims for return of vested property. Since the Congress, 
in enacting Public Law 372, Seventy-ninth Congress, has 
stated the policy of this Government to return property 
vested from friendly foreign nationals, it is the view of 
this Department that, in light of difficulties attendant 
upon filing claims during the past several years, an ex¬ 
tension of time for filing as proposed in the subject bill 
would be consistent with the policy of this Government. 

For these reasons this Department favors the enact¬ 
ment of H. R. 6116. 

Because of the urgency of the matter, this letter has 
not been cleared with the Bureau of the Budget, to which 
a copy is being sent. 

Sincerely yours, 

Charles E. Bohlen, Counselor 
(For the Acting Secretary of State). 
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Changes in Existing Law 

In compliance with paragraph 2a of rule XIII of the 
Rules of the House of Representatives, changes in exist¬ 
ing law made by the bill, as introduced, are shown as 
follows (existing law proposed to be omitted is enclosed 
in black brackets, new matter is printed in italics, existing 
law in which no change is proposed is shown in roman): 

Section 33 of the Trading with the Enemy Act, as 
Amended 

[Sec. 33. No return may be made pursuant to section 
9 (a) or 32 (a) unless notice of claim for return has been 
filed within two years from the seizure by or vesting in 
the Alien Property Custodian, as the case may be, of the 
property or interest in respect of which the claim is made 
or within two years from the date of enactment of this 
section, whichever is later. No suit pursuant to section 9 
(a) may be instituted after the expiration of two years 
from the date of seizure by or vesting in the Alien Prop¬ 
erty Custodian, as the case may be, of the property or 
interest in respect of which relief is sought or from the 
date of enactment of this section, whichever is later, but 
in computing such two years there shall be excluded any 
period during which there was pending a suit or claim for 
return pursuant to section 9 (a) or 32 hereof.] 

Sec. 33. No return may he made pursuant to section 9 
or 32 unless notice of claim has been filed: (a) in the case 
of any property or interest acquired by the United States 
prior io December 18, 1941, by August 9, 1948, or (b) in 
the case of any property or interest acquired by the United 
States on or after December 18, 1941, by July 31, 1949, 
or two years from the vesting of the property or interest 
in respect of which the claim is made, whichever is later. 
No suit pursuant to section 9 may be instituted after 
August 9, 1948, or after the expiration of two years from 
the date of the seizure by or vesting in the Alien Prop- 
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erty Custodian,, as the case may be, of the property or 
interest in respect of which relief is sought, but in com¬ 
puting such two years there shall be excluded any period 
during which there was pending a suit or claim for return 
pursuant to section 9 or 32 (a) hereof. 

ANNEX IV 

Senate Report No. 1532, 80th Congress, 2nd Session, 

on H. R. 6116. 

* * • 

“The Committee on the Judiciary, to whom wafe re¬ 
ferred the bill (H. R. 6116) to amend the Trading With 
the Enemy Act, haying considered same, do now report 
the bill favorably to the Senate with amendments, and 
recommend that the bill, as amended, do pass. 

“The purpose of the amendments is to extend the 
time for filing suits and claims pursuant to the Trading 
With the Enemy Act until April 30, 1949. This extension 
of approximately 6 months will enable many claimants, 
who otherwise would be precluded because of insufficient 
time allowed under the present section 33, to file their 
claims and suits under the provisions of those sections 
of the act. 

“Attached hereto and made a part of this report are 
extracts from the House Report 1843, Eightieth Con¬ 
gress, second session, which set forth the reasons fo:r the 
enactment of this legislation.” 

• • • 

[As to the extracts from the House report, reference 
is made to Annex HI] 
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29 Filed Dec. 2, 1949. Harry M. Hull, Clerk. 

UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA 
Civil Action No. 20S9-49 
HANS KROCH et al, Plaintiffs, 
v. 

J. HOWARD McGRATH et al, Defendants, 

Order Granting Leave to File Amended Complaint 

Upon consideration of the motion of plaintiff for leave 
to file an amended complaint it is, by the Court, this 2nd 
day of December, 1949: 

ORDERED that leave be and hereby is granted to the 
plaintiff to file an amended complaint herein. 

H. A. Schweinhaut, 
Judge. 

* • • * 

Filed Dec 6 1949 Harry M. Hull, Clerk 

A 

30 Amended Complaint under Section 9 of the Trading 

with the Enemy Act 

1. This action arises under Section 9 (a) of the Trading 
with the Enemy Act, as amended (50 U.S.C.A. App. 9, 40 
Stat. 411; 40 Stat. 460; 40 Stat. 966; 40 Stat. 1020; 41 
Stat. 977; 41 Stat. 1147; 42 Stat. 351; 42 Stat. 1065; 42 
Stat. 1511; 44 Stat. 406; 45 Stat. 1255; 46 Stat. 6; 46 Stat 
84; 48 Stat. 1; 48 Stat. 510; 48 Stat. 978; 50 Stat. 748; 
54 Stat. 179; 55 Stat. 839 ; 58 Stat. 855; 60 Stat. 50; 60 
Stat. 182; 60 Stat. 925). The matter in controversy 
exceeds the sum of $3,000.00, exclusive of interest and 
costs. 

2. Plaintiff Hans KROCH is stateless, residing at 917 
Av. R.S. Pena, Buenos Aires, has been a resident and 
domiciliary of Argentine since January 1943, find of Hoi- 


land from August 1939 until December 1942. He is no 
enemy nor ally of enemy. 

3. Plaintiff Fanny Louise KROCH is stateless, a resi¬ 
dent of Switzerland and no enemy nor ally of enemy. 
31 4. Plaintiff Curt KROCH is stateless, a resident 

of Switzerland and no enemy nor ally of enemy. 

5. Plaintiff Fritz KROCH is stateless, a resident of 
France and no enemy nor ally of enemy. 

6. Plaintiff Margaret FRISHMAN is stateless, a resi¬ 
dent of Australia and no enemy nor ally of enemy. 

7. Defendant, J. HOWARD McGRATH, is a citizen of 
tbe United States and the duly appointed, qualified and 
acting Attorney General of the United States, and as such 
is charged with the duty of administering property vested 
pursuant to the Trading with the Enemy Act by Executive 
Orders Nos. 9788 of Oct. 14, 1946, 11 F.R. 11981, and 9989 
of Aug. 20,1948,13 F.R. 4891 and by the 1947 Reorganiza¬ 
tion Plan No. 1, Sec. Ill, 12 F.R. 4534. 

8. Defendant, GEORGIA NEESE CLARK, is a ci tizen 
of the United States and the duly appointed, qualified and 
acting Treasurer of the United States and as su^h is 
charged with the duty of holding and administering funds 
vested by the Justice Department, Office of Alien Property, 
and transferred into the custody of the Treasurer of the 
United States. 

B 

9. On December 28,1942, the predecessor in office of the 
Defendant McGRATH, acting through the Director of the 
Office of Alien Property, filed Vesting Order No. 352 with 
the Federal Register (F.R. Doe. 42-14023) and said Vesting 
Order was published on Dec. 29, 1942 (7 F.R. 11033). 

10. Said Vesting Order No. 352 provides as fol¬ 
lows: 
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32 OFFICE OF ALIEN PROPERTY CUSTODIAN 

Washington 

Vesting Order Number 352 

Re: 80.49% of the Preferred stock and 66.08% of the 
common stock of International Mortgage & Investment 
Corporation. 

Under the Authority of the Trading with the enemy 
Act, as amended, the Executive Order No. 9095, as 
amended, and pursuant to law, the undersigned, after in¬ 
vestigation, finding that the property described as follows: 

12,074 shares of 7% cumulative preferred stock and 
19,825 shares of common stock (which constitute sub¬ 
stantial parts, namely, 80.49% and 66.0S% respectively, of 
all the outstanding shares of preferred and common stock) 
of International Mortgage & Investment Corporation, a 
Maryland corporation, New York, New York, which is a 
business enterprise within the United States, registered in 
the names and in the respective amounts and classes set 
forth in Exhibit A attached hereto and made a part hereof, 

Is owned by or held for the benefit of Hardy & Co., 
Gr.M.B.H., whose last address was represented to the 
undersigned as being Berlin, Germany, and therefore is 
property of a national, and represents control of said busi¬ 
ness enterprise which is a national, of a designated enemy 
country (Germany), and determining that to the extent that 
any or all of such nationals are persons not within a 
designated enemy country the national interest of the 
United States requires that such persons be treated as 
nationals of the aforesaid designated enemy country (Ger¬ 
many), and having made all determinations and taken 
all action, after appropriate consultation and certification, 
required by said Executive Order or Act or otherwise, and 
deeming it necessary in the national interest, hereby vests 
such property in the Alien Property Custodian, to be held, 
used, administered, liquidated, sold or otherwise dealt with 
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in the interest of and for the benefit of the United States. 

Such property and any or all of the proceeds thereof 
shall be held in a special account pending further deter¬ 
mination of the Alien Property Custodian. This shafi not 
be deemed to limit the powers of the Alien Property 
Custodian to return such property or the proceeds thereof, 
or to indicate that compensation will not be paid in iieu 
thereof, if and when it should be determined that such re¬ 
turn should be made or such compensation should be paid. 

Any person, except a national of a designated enemy 
country, asserting any claim arising as a result of this 
order may file with the Alien Property Custodian a notice 
of his claim, together with a request for a hearing theyeon, 
on Form APC-1, within one year from the date hereof, c 
within such further time as may be allowed by the ^Jien 
Property Custodian. Nothing herein contained shall be 
deemed to constitute an admission of the existence, validity 
or right to allowance of any such claim. 

33 The terms “national”, “designated enemy coun¬ 
try” and “business enterprise within the United 
States” as used herein shall have the meanings prescribed 
in Section 10 of said Executive Order. 

Executed at Washington, D. C. on November 11, 1942. 

STAMP: I hereby certify that the within is a true 
and correct copy of the original paper on file in this office. 

For the Attorney General 

(Official Seal) 


(Signed) Leo T. Crowlejr 
Leo T. Crowley 
Alien Property Custodian 
David L. Bazelon, Assistant Attorney General 
Director, Office of Alien Property 
By: signed: Maryane Josnell 

Acting Assistant Secretary for 
Records 
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(F. R. Doc. 42-14023; Filed, December 28, 1942; 10:56 
a. m.) (7 Fed. Reg. 11033 (December 29, 1942)) 

Vesting Order 352 

International Mortgage & Investment Corporation 


Names 


Exhibit A 

Number of Shares 
7% cumulative 
Common Preferred 


Salkold & Co. 


9,300 

Theodore H. Thiesing. 


4 

Hallgarten & Co. 


250 

J. W. Seligman & Co—-- 


20 

Hardy & Co. GmbH. 

19,825 

600 

Unknown _ 


1,900 

Totals.... 

19,825 

12,074 


34 11. On Febr. 26, 1947, the defendant McGrath, 

acting through the director of the Office of Alien 
Property, filed Vesting Order No. 8134 with the Federal 
Register (F. R. Doc. 47-1829) and said Vesting Order was 
published on Febr. 27, 1947, (12 F. R. 1405). 

12. Said Vesting Order No. 8134 provides as follows: 


Office of Alien Property , Department of Justice 
Vesting Order 8134 

Re: International Mortgage and Investment Corporation 

Under the authority of the Trading with the Enemy Act, 
as amended, Executive Order 9193, as amended, and Execu¬ 
tive Order 9788, and pursuant to law, after investigation: 

1. It having been found and determined by Vesting 
Order 352, dated November 11, 1942, that International 
Mortgage and Investment Corporation, a New York cor¬ 
poration, is a business interprise within the United States 
and a national of a designated enemy country (Germany); 
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a. 


It is hereby found: 

That 92 preferred shares and 138 common shares of 
the issued and outstanding capital stock of Internatjonal 
Mortgage and Investment Corporation, are registered in 


ear- 


the names of the following persons in the number app< 
ing opposite each name and are evidence of an interest in 
International Mortgage and Investment Corporation: 


Number of Shares 


Certificate No. 

Name 

Prefer 

P0252 

Sheppherd & Co. 

57 

C0339, C451 

Sheppherd & Co. 


PO220-1 

Hallgarten & Co. 

35 


Total 

92 


mon 

38 


l|38 

b. That 138 common shares, represented by Certificates 
Nos. C0339 and C451, and 57 preferred shares, represented 
by Certificate No. P0252, are beneficially owned by 
Deutsche Kredit U. Handelsgesellschaft A. G., and 35 pre¬ 
ferred shares, represented by Certificates Nos. PO2£0-l, 
are beneficially owned by Naptha S.A., 

c. That Deutsche Kredit U. Handelsgesellschaft A. G., 
the last known address of which is Jaegerstrasse 63, Berlin, 
W8, Germany, is a corporation organized under the 
of Germany which has, or since the effective date of Execu¬ 
tive Order 8389, as amended, has had its principal plac« of 
business in Germany, and is a national 
enemy country (Germany): 

d. That Wilhelm Ellinger whose last known address is 
Berlin, Germany, is a resident of Germany and a national 

of a designated enemy country (Germany): 

35 e. That all of the issued and outstanding stock 
of Naptha, S.A., a company organized under the 
laws and maintaining its principal place of business in 
Luxembourg, is owned by Wilhelm Ellinger; 
and it is hereby determined: 


of a design 


ated 
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3. That Naptha, S.A. is controlled by Wilhelm Ellinger 
or is acting for or on behalf of a designated enemy country 
(Germany) or persons within such country and is a na¬ 
tional of a designated enemy country (Germany); 

4. That to the extent that the persons named in sub- 
paragraphs 2b, c, d, and e hereof, are persons not within 
a designated enemy country, the national interest of the 
United States requires that such persons be treated as 
nationals of a designated enemy country (Germany). 

All determinations and all action required by law, in¬ 
cluding appropriate consultation and certification, having 
made and taken, and, it being deemed necessary in the 
national interest, 

THERE IS HEREBY VESTED inthe Attorney General 
of the United States the 92 shares of $100 par value pre¬ 
ferred stock and 138 shares of no par value common stock 
of Intetmational Mortgage and Investment Corporation, 
more fully described in subparagraph 2a hereof, together 
with a v i declared and unpaid dividends thereon, to be held, 
used, administered, liquidated, sold or otherwise dealt with 
in the interest of and for the benefit of the United States. 

The terms “national”, “designated enemy country” and 
“business enterprise within the United States” as used 
herein shall have the meanings prescribed in section 10 of 
Executive Order 9193, as amended. 

(40 Stat. 411, 50 U.S.C. App. 1; 55 Stat. 839, 50 U.S.C. 
App. Sup. 616; Pub. Law 322, 79th Cong.,. 60 Stat. 50; 
Pub. Law 671, 79th Cong., 60 Stat. 925; E.O. 9193, July 
6, 1942. 7 F.R. 5205, 3 CFR, Cum. Supp., E.O. 9567, June 
8, 1945. 10 F.R. 6917, 3 CFR, 1945 Supp., E.O. 9788, Oct. 
14. 1946, 11 F.R. 11981.) 

Executed at Washington, D. C., on January 30, 1947. 

For the Attorney General, 
Donald C. Cook, 

Donald C. Cook, Director, 

Office of Alien Property 


(Official Seal.) 
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I hereby certify that the within is a true and correct 
copy of the original paper on file in this office. 

For the Attorney General 

David L. Bazelon, Assistant Attorney General 

Director, Office of Alien Property 

By: (Signed:) Maryane Josnee, 

Acting Assistant Secretary for Records. 

36 13. Upon information and belief, the defendant 

McGRATH and/or his predecessor in office took 
over the management and direction of the International 
Mortgage and Investment Company. 

14. Upon information and belief, the defendant Mc¬ 
GRATH and/or the defendant CLARK have in their pos¬ 
session funds and assets of the International Mortgage & 
Investment Company and may also have made use of i;heir 
statutory power to sell shares vested by the vesting orders 
set forth hereinabove. 

15. In or about June 2, 1942, and on or about August 
29, 1947, the plaintiff Hans KROCH filed notices of c^laim 
regarding the stock vested by virtue of the aforesaid Vest¬ 
ing orders. 

16. On or about April 15, 1947, a minority ^tock 
holder, acting for all others similarly situated, filed notice 
of claim regarding the stock vested by virtue of the afore¬ 
said vesting orders. 

C. 

17. In 1937, plaintiff Hans KROCH, acting through 
his Bank, Hans KROCH Jr. Kommanditgesellschaft on 
shares, under which style he did business, bought in Ger¬ 
many 4500 shares each nom. $100 7% preferred of the 
International Mortgage & Investment Corporation, a 
Maryland corporation. 

18. Plaintiff Hans KROCH was formerly a German 
citizen and lost the said citizenship by action of the Nazi- 
Govemment, he being 100% Jewish and of the Jewish faith. 
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19. (a) Plaintiff Hans KROCH was committed to the 
concentration camp of BUCHENWALD on November 9, 
1938 in the purge against the Jews. 

(b) Commissars, appointed by Nazi authorities to con¬ 
duct his business, purported to sell the said shares to 
another German bank while plaintiff Hans KROCH was an 
inmate of the said concentration camp. 

37 (c) The purchase price for the allegedly trans¬ 

ferred shares was paid over to the Bank Kroch Jr. 
which bank was in turn confiscated by Nazi authorities. 

(d) Under German Law, the said transaction is null 
and void and title in the shares remained in their rightful 
owner, plaintiff Hans KROCH. 

(e) Even if such sale had been valid under German 
law, its recognition would shock the conscience of an 
American Court, would violate the public policy of the 
District of Columbia and the United States and, there¬ 
fore, not be acknowledged as valid in this country. 

20. (a) Plaintiffs Fannie Louise KROCH, Curt 
KROCH, Fritz KROCH and Margaret FRISHMAN, being 
loan share holders in the Bank KROCH, Jr. and as such 
not holders of title, were compelled by Nazi authorities to 
sign releases to the said stock under the threat that only 
if they signed such release would plaintiff Hans KROCH 
be released from incarceration in a concentration camp. 

(b) These plaintiffs are parties to this complaint be¬ 
cause of their possible rights as owners of loans to plaintiff 
Hans KROCH in his capacity as business owner of the 
Bank Hans KROCH Jr., that might have resulted in prop¬ 
erty-like interests. 

21. Plaintiffs have no means of determining whether 
the shares of which they were unlawfully deprived were 
all vested by Vesting Order No. 352 or whether some of 
them are vested by Vesting Order No. 8134 and, there¬ 
fore, claim under both Vesting Orders. 

22. Defendants are in possession, or can easily obtain 
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possession of the stock books and o.ther records of the 
International Mortgage & Investment Company. These 
records together with records as to payment of dividends 
which are also accessible only to defendant McGRATH, 
show or should show which of the vested shares are those 
of which plaintiffs were deprived. 

38 23. WHEREFORE plaintiffs pray: 

(1) That the Court grant the motions for dis¬ 
covery which plaintiffs will make prior to hearings on| the 
merit; 

(2) That the Court direct the defendants to make an ac¬ 
counting for all the property vested, increments thereon 
and proceeds of sales; 

(3) That the Court direct the defendants to make an 
accounting for the conduct of the business of the Inter¬ 
national Mortgage and Investment Corporation as carried 
on by them or their appointees or agents; 

(4) That the Court direct the defendants to return 
to plaintiff Hans KROCH the proportionate 4500 preferred 
shares of $100 each in the International Mortgage & In¬ 
vestment Corporation or the proceeds of their sale, plus 
increments and all sums shown to be due him by the 
accounting; 

(5) That this Court grant to plaintiffs such other and 
further relief as the case may require and as the C<|>urt 
may deem just and proper. 


/s/ 


George Eric Rosden, 
George Eric Rosden, 


Attorney for Plaintiff, 

1025 Vermont Ave., N.W. 
Washington, D. C. 
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Filed Jul 7 1949 Harry M. Hull, Clerk 

4 Motion of Defendant Tom C. Clark, Attorney 
General, for Summary Judgment or for a 

more Definite Statement 

On the Complaint herein and the affidavits of Donald 
Sham and John W. Watson, attached hereto as Exhibits 
A and B respectively, the defendant Tom C. Clark, At¬ 
torney General, moves that summary judgment be entered 
in favor of said defendant, because: 

1. The Complaint fails to state a claim upon which 
relief can be granted; 

2. The Complaint fails to allege that the plaintiffs are 
not “enemies” or “allies of enemies” within the Trading 
with the Enemy Act, as amended; 

3. The Complaint alleges that the defendants vested 
shares of stock in “International Mortgage Corporation”; 
but no stock of a corporation by that name has been vested; 

4. If the Complaint is brought for shares of stock in 
International Mortgage & Investment Corporation, then 
this action is barred by the provisions of Section 33 of 
the Trading with the Enemy Act, as amended, since it 
was instituted after April 30, 1949, and the shares of 
International Mortgage & Investment Corporation sued 
for were vested in 1942. 

In the alternative said defendant moves for a more de¬ 
finite statement because the Complaint is so vague that 
defendant cannot reasonably be required to answer it, 
in that it fails to state: 

5 1. The correct name of the corporation stock in 
which is sued for; 

2. The total number of shares of stock claimed; 

3. The number of shares claimed by each plaintiff, 
whether the titles or interests to the shares claimed by the 
plaintiffs are joint or several; and the nature of the in¬ 
terest, right, or title claimed by each plaintiff; 
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4. Whether the plaintiffs claim that they were the 
owners of the stock in their own rights and directly, or 
indirectly by virtue of their ownership of a corporation, 
partnership, or other form of organization which in turn 
owned the shares of stock sued for here; 

5. The date when the plaintiffs claim that the Alien 
Property Custodian or this defendant seized or vested said 
stock; 

6. By what vesting order said stock was vested; 

7. The residence of each plaintiff as of the date vjrhen 
it is claimed that said stock was seized or vested. 

July 7, 1949. 

/s/ David L. Bazelon, 

David L. Bazelon, 

Assistant Attorney General. 
Director, Office of Alien 
Property 

/s/ George B. Searls, 

George B. Searls, 

Chief Trial Attorney, 

/s/ Victor A. Altman, 

Victor A. Altman, 

Attorney. 

# * • # 

Filed Jul 7 1949 Harry M. Hull, Clerk 

11 John W. Watson, being duly sworn, deposes and 
says: 

1. That he is Chief, Claims Service Section, Claims 
Branch, Office of Alien Property, Department of Justice. 

2. That in the course of his official duties, he examined 
that Office’s official files of claims against vested property. 

3. That as a result of his examination he found that 
the only notices of claims by Hans Kroch and Edward H. 
Heims, which have been received by the Office of Alien 
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Property against the vested shares of stock of Interna¬ 
tional Mortgage & Investment Corporation, are as follows: 

a) Claim No. 10642, filed June 2, 1947, by Hans Kroch 
(per his agent, Paul L. Weiden). 

b) Claim No. 20546, filed August 29, 1947, by Edward 
H. Heims. 

c) Claim No. 20583, filed August 29, 1947, by Hans 
Kroch. 

True copies of said notices of claims are attached hereto. 

4. That according to the above records, all of said claims 
are presently pending. 

/s/ John W. Watson, 

John W. Watson. 

Subscribed and sworn to before me this 30th day of 
June, 1949. 

/»/ Josephine A. Sterling. 

Exhibit B 

• • • • 

Filed Jul 7 1949 Harry M. Hull, Clerk 

12 UNITED STATES OF AMERICA 

OFFICE OF ALIEN PROPERTY CUSTODIAN 

Notice of Claim for Return of Property 

NOTE.—All answers to questions on this form (except 
names and addresses) must be in English. Amounts of 
money must be stated in dollars. Copies of documents 
must be accompanied by English translations. This notice 
is repeated below in French and German. 

AVIS: Toutes les reponses aux questions ci-dessous 
doivent etre faites en anglais, sauf en ce qui concerne les 
noms et adresses. Le montant des sommes doit etre indique 
en dollars (Etats-Unis). Une traduction en anglais doit 
etre jointe a chaque document. 
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ZUR KBNNTNISNAHME:—Alle Antworten auf die 
Fragen auf diesem Formular (mit Ausnahme von Nanjien 
und Adressen) rniissen in englischer Sprache gegeben 
werden. Geldetriige rniissen in Dollars (Amerikanische 
Wahrung) angefiihrt werden. Falls Abschriften von 
Schriftstiicken unterbreitet werden, rniissen Ubersetzungen 
in englischer Sprache beigefiigt werden. 

Please read the accompanying explanation and instruc¬ 
tions before filling out the form. 

1. (a) Claimant’s name Hans Kroch 

(b) Address 917 A.R.S. Peru, Buenos Aires, Argen¬ 
tina. 

(c) Has claimant filed any other form claiming the 

same property? Yes. No_ x _ If yes, 

give date on which claim was filed, and claim 
number (if known). 

2. (a) Claimant’s agent (if any) Paul L. Weiden. 
(b) Agent’s address, 1822 Jefferson Place, N. W., 

Washington, D. C. 

(e) Is agent authorized to receive payment of 
money or delivery of property, if returned? 
Yes. No. x. _ 

If yes, an original power of attorney must be 
attached. 

3. Fees for prosecuting this claim 10%. 

4. Value of property claimed It is at present extremely 
difficult to estimate the value. 

5. Payments for material or services supplied, or 
patents licensed, to or for the United States Govern¬ 
ment None. 

6. Vesting order by which the Alien Property Custodian 

acquired the property (if known) No.-. 

7. Identification of property claimed 50,000—7% Pre¬ 
ferred Shares—International Mortgage and Invest¬ 
ment Corporation. 
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8. Are claimant’s rights in the property subject to any 

condition or encumbrance? Yes _ No ....x. _ 

(If yes, explain in a supplement) 

9. Characterization of claimant .—Answer this item by 
filling out schedule 9A or 9B. If the claim is filed 
by an individual, fill out schedule 9A, describing 
him. If the claim is filed by a group of individuals 
(such as co-owners or partners), fill out a separate 
schedule 9A for each member of the group. If the 
claimant is a corporation or association, fill out 
schedule 9B. 

13 10. Owner of property on vesting date— 

(a) Give the vesting date . 

(This means the date when the Alien Property Cus¬ 
todian took over the property which you are now 
claiming. If you do not know that date, use the 
approximate date on which your property was 
taken, followed by the word “approximately”. If 
you do not know even the approximate date, write 
11 December 7, 1941,” and use this as the vesting date 
in answering questions in this item and in item 11.) 

(b) Check the one of the following statements 
which applies to your claim: 

.... (1) The claimant was the owner of the 

property on the vesting date, subject to state¬ 
ments in Schedule I. 

.... (2) The claimant is the legal representa¬ 

tive or successor of an individual who owned 
the property on the vesting date. 

.... (3) The claimant is the legal representa¬ 

tive or successor of a corporation which owned 
the property on the vesting date. 

(If you checked number (1) above, do not use schedules 
10A or 10B, but go directly to item 11. If you checked 
number (2) above, fill out Schedule 10A. If you checked 
number (3) above, fill out schedule 10B). 
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11. Chain of title to property.—Describe below the last 
transfer of title to the property. (Omit any trans¬ 
fer already described in Schedule 10A or 10B). 

(a) Date .. 

(b) By whom transferred ..... 

(c) To whom transferred.. 

(d) Nature and terms of transfer See SCEED- 
ULE I 

(e) Consideration actually paid ..; 

to be paid __ 

(f) If officially recorded or registered, give cita¬ 
tion ...i- 

If there have been any other transfers of the prop¬ 
erty since March 1, 1938, give the same information 
about these other transfers, using a supplement 
Attach a copy of each document of title, anjd of 
any contract pursuant to which a transfer was ipade, 
to each copy of your form. Photographic copies are 
preferred. If documents are in a foreign language, 
English translations must also be attached. 

12. Other relevant information .—If there are any other 
facts of which you want to advise the Custodian, 
write them on a separate sheet of paper underj the 
heading “Supplement to item 12.” You may also at¬ 
tach copies of any documents not previously re¬ 
ferred to, and mark them in the same way. 

13. Affidavit. —The undersigned makes the following 
declaration under the penalties of perjury and fialse 


swearing: 


(a) Check the one of the following statements 
which applies, and strike out the others: 

. (1) I am the claimant named in item 1. 

_ (2) I am the claimants agent, author¬ 
ized by the attached power of at¬ 
torney. 
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_ (3) I am an officer of the claimant cor¬ 
poration, holding the position of 


(b) The facts set forth in the foregoing form and 
in all attached supplements and schedules are 
true, and all attached documents are true 
copies of the originals, to the best of my 
knowledge and belief. 

(c) I have no knowledge of any fact called for by 
the foregoing form schedules, and instructions 
which is not fully set forth. 

(d) To the best of my knowledge and belief, the 
property claimed was not at any time after 
September 1, 1939, held or used pursuant to 
any arrangement to conceal any interest of an 
enemy of the United States. 

Signature /s/ Paul C. Wenen 

As Agent 

Name of signer Paul C. Wenen 
(Please print or typewrite) 

14. Notarization .—The foregoing declaration was sub¬ 
scribed and sworn to (or affirmed) before me this 
_day of May, 19 47. 


(Official title) 

14 SCHEDULE 9A 

(Supplementing Form APC-1A, Item 9) 
CHARACTERIZATION OF INDIVIDUAL CLAIMANT 


(a) 

Name. 

... Hans Kroch . 


(b) 

Date of birth.... 

. 3 .. jjime . 

_ 1887.... 


(Day) (Month) 

(Year) 

(c) 

Place of birth.. 

. Xeipzig ... 

..Saxony.... 


(City) (State, Province, etc.) 

_ Germany _ 

(Country) 
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(d) If claimant has been outside the United States (in¬ 

cluding its Territories and possessions) at any time 
since December 7, 1941, give the name of each coun¬ 
try in which he was present, and the principal ad¬ 
dress at which he stayed in that country, as follows: 
Country . Holland _ from.... 

(Day) (Month) (Y^ar) 

to. December 1942 _ 

(Day) (Month) (Year) 

Address.. JHaiguard Street 82 .. 

Country ....Argentina.... from. January 1943 _ 

(Day) (Month) (Y^ar) 

to. present time . 

(Day) (Month) (Year) 

Address ....917 Ave. R. S. Pena, Buenas Aires.... 
(If more space is needed, use a supplement) 

(e) Has the claimant transacted any business since pe- 

cember 7, 1941, personally or by agent, in Germany, 
Japan, Italy, Hungary, Rumania, or Bulgaria? iTes 
. No. 

(If yes, explain fully in a supplement) 

If the claimant has ever been a citizen of Germany, 
Japan, Italy, Hungary, Rumania, or Bulgaria, an¬ 
swer also the following question (other persons do 
not answer): 

Has the claimant transacted any business since De¬ 
cember 7, 1941, personally or by agent, in territory 
occupied by any of these nations? Yes. |No 

_ jX. _ 

(If yes, explain fully in a supplement) 

(f) Claimants present citizenship (name of country) 

Stateless (former'll) Germany—Jewish descent). 

(If claimant has no citizenship, write “stateless”) 
Explain below how your citizenship was acquired— 
by birth, marriage, naturalization, etc., and give the 
date. Naturalized citizens should give the number of 
their naturalization papers. Stateless persons should 
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cite the official act by which they were deprived of 
citizenship, and supply a copy if possible. 

Birth—Applicant lost German citizenship because he 
is a Jew in November 1941 on account of a general 
decree. 

If the date given above is after December 7, 1941, 
explain below how your prior citizenship status was 
acquired: 


DUPLICATE 

15 SCHEDULE I 

This is a claim to approximately one-half of the 
shares of International Mortgage Corporation now vested 
in the Alien Property Custodian. It will be noted that 
the shares of the International Mortgage Corporation are 
preferred and common; and that the common shares are 
entirely worthless. 

Mr. Kroch, the applicant herein, bought 50,000 Preferred 
Shares. He acquired this share parcel from the Deutsche 
Bau & Boden Bank A. G., Berlin. 

Mr. Kroch is of Jewish religion and descent, and was 
placed in a concentration camp approximately in Novem¬ 
ber 1938; and while in the concentration camp he, respec¬ 
tively his agents, were forced to sell the share parcel to 
Hardy & Company. The price at which Hardy & Company 
purchased the parcel was 1,100,000 marks, which however, 
did in no way come to or benefit Mr. Kroch, but on the 
contrary, was stipulated that the purchase price should 
be paid to the Kroch Jr., Kommanditgesellschaft Auf Ak- 
fien, and at the same time while being in the same concen¬ 
tration camp, Mr. Kroch was forced to waive any claim 
whatsoever he had in the aforementioned Kroch Jr., Kom¬ 
manditgesellschaft Auf Aktien, and he was not given any 
equivalent compensation or value for such waiver. In 
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short, the transaction amounted to an Act of Confiscation. 

Under the Restitution Law as now in preparation in 
Germany, the aforementioned transaction would be clear¬ 
ly null, void and illegal, and Mr. Kroch would be entitled 
to full restitution of his shares in the International Mort¬ 
gage Corporation; even irrespective of a special restitu¬ 
tion law, the same would be the outcome of the ordinary 
principles of German Common Law. 

Note: The copy of the second notice of claims attached to fix. 
B. is not printed here as it is word for word the same as the 1st 
notice of claims with the only exception that it is signed by appellant 
Hans Kroch instead of his agent. 

39 Filed Jul 3 1950 Harry M. Hull, Clerk 

Memorandum 

There is not a sufficient showing of interest by the plain¬ 
tiffs in stock of the International Investment and Mort¬ 
gage Corporation which was vested by Order No. 8134, 
dated January 30,1947. 

Plaintiffs seek also to recover property vested in 1942 
by Order No. 352. But in my opinion the suits are barred 
by Sec. 33 of the Trading with the Enemy Act since they 
were not filed prior to April 30,1949. 

The pertinent part of Sec. 33 reads as follows: 

“No suit pursuant to Section 9 may be instituted afller 
April 30, 1949, or after the expiration of two years from 
the date of the seizure by or vesting in the Alien Property 
Custodian, as the case may be, of the property or interest 
in respect of which relief is sought, whichever is later, but 
in computing such two years there shall be excluded any 
period during which there was pending a suit or claim for 
return pursuant to Section 9 or 32 (a) hereof.” 

Claims were filed with the Attorney General in 1947 
and these suits were commenced in May 1949. Plaintiffs 
argue that the pendency of their claims had the effect of 
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extending the time beyond April 30, 1949 for the 

40 filing of suits. If this argument were sound it would 
follow that any claim filed prior to April 30, 1949 

would toll the running of time and, therefore, that date 
could never be the later date. I think the clause in the 
statute which puts into suspense the time limitation can 
reasonably be construed only to refer to a claim pending 
within two years from the vesting order. Thereafter, 
April 30,1949 becomes the deadline. 

The actions will be dismissed for the reasons stated. 

/s/ H. A. Schweinhaut 
United States District Judge 

41 Filed Jul 26 1950 Harry M. Hull, Clerk 

Judgment 

This action came on to be heard on the Defendant’s 
Motion for Summary Judgment and was argued by coun¬ 
sel, and, due consideration thereof having been had, it is 
hereby 

ORDERED, ADJUDGED, and DECREED that this 
action be and it hereby is dismissed, with costs to be paid 
to the Defendants by the Plaintiffs. 

/s/ H. A. Schweinhaut, 

United States District Judge 

July 26,1950 

42 Filed Sep 12 1950 Harry M. Hull, Clerk 

Notice of Appeal 

Notice is hereby given that the plaintiffs in this case 
hereby appeal to the United States Court of Appeals for 
the District of Columbia, from the final judgment entered 
in this action on July 26,1950. 

/s/ George Eric Rosden 
George Eric Rosden 
Attorney for Appellant 
1025 Vermont Ave. NW. 
Washington 5, D. C. 
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QUESTION PRESENTED 

Whether appellants’ suit is barred as a matter of law by 
Section 33 of the Trading With the Enemy Act which es¬ 
tablishes a period of limitations for bringing suits under 
that Act. 





INDEX 


Statement . 

Summary of argument. 

Argument . 

I. The suit is plainly barred by the language of Section 33.. 

II. The legislative history of Section 33 furnishes no sup¬ 
port for appellants’ contentions. 

A. Reference to the legislative history is inappropri¬ 

ate when the meaning of the statute is plain.... 

B. The legislative history establishes that Congress in¬ 

tended in Section 33 to establish a specific ter¬ 
minal date and that it precisely accomplished 

its intention . 

III. The application of Section 33 to this case is reasonable 
and proper . 

A. A suit against the United States must be dis¬ 

missed when it fails fully to comply with the 
conditions for such suit enacted by Congress.... 

B. Appellants have been treated fairly. 

Conclusion . 


Page 


1 

2 

3 

3 


4 


4 


4 

8 


8 

10 

11 


Cases: 


TABLE OF AUTHORITIES 


Banco Mexicano v. Deutsche Bank, 263 U. S. 591. 

Becker Steel Co. v. Cummings, 296 U. S. 74. 

Canadian Northern By. Co. v. Eggen, 252 U. S. 553. 

Carpenter v. United States, 56 F. 2d 828 (C.A. 2). 

Chase Securities Corp. v. Donaldson, 325 U. S. 304. 

Collett, Ex parte, 337 U. S. 55. 

Cummings v. Deutsche Bank, 300 U. S. 115. 

De Arnaud v. United States, 151 U. S. 483. 

Eastern Transportation Co. v. United States, 272 U. S. 675.... 

Finn v. United States, 123 U. S. 227. 

Illinois Central Ry. Co. v. Public Utility Comm., 245 U. S. 

493 . 

Kavanagh v. Noble, 332 U. S. 535. 

Lynch v. United States, 292 U. S. 571. 

McCoskey <& Co. v. Eckart, 164 F. 2d 257 (C.A. 5). 

Maricopa County v. Valley Bank, 318 U. S. 357. 

Mattson v. Dej/t. of Labor, 293 U. S. 151. 

Means v. McFadden Publications, 25 F. Supp. 993 (S.D. 

N.Y.) . 

Munro v. United States, 303 U. S. 36. 

Osaka Shosen Line v. United States, 300 U. S. 98. 

Reeves v. Bearsdall, 316 U. S. 283. 

State of Minnesota v. United States, 305 U. S. 382. 


9 

8 

10 

9 


10,11 


4 

8 

9 

8 

9 


8 

11 

8 

10 

8 

10 


3 
8 

4 
3 
8 


(m) 






























Cases—Continued 


iv 


Page 

United States v. Garbutt Oil Co., 302 U. S. 528. 

United States v. Hill, 248 U. S. 420. 

United States v. Michel, 282 U. S. 656. 

United States v. John K. <£' Catherine S. Mullen Benev. Corp., 

63 F. 2d 48 (C.A. 9), a£Pd on another ground, 290 U. S. 

89 . 

United States v. Seminole Nation, 299 U. S. 417. 

United States v. Sherwood, 312 U. S. 584. 

United States v. Wardwell, 172 U. S. 48. 

Wallace v. United States, 142 F. 2d 240 (C.A. 2), cert, den., 

323 U. S. 712. 

Statutes and orders: 

8 Code Fed. Reg., 1949 ed.: 

$504.1 . 

Federal Rules of Civil Procedure, Rule 54 (b). 

Joint Resolution No. 128, 61 Stat. 867. 

Trading with the Enemy Act: 

$5 (b) 

$9 (a) 

$32 . 

$33 . 

Executive Order No. 9788, 11 F.R. 11981 

Vesting Order No. 352, 7 F.R. 11033 . 

Vesting Order No. 8134, 12 F.R. 1405.... 

Miscellaneous: 

92 Cong. Rec., pp. A-4804-4805. 

H. Rep. 1843, 80th Cong., 2d sess., pp. 1-2. 

H. Rep. 2398, 79th Cong., 2d sess., p. 9... 

S. Rep. 1532, 80th Cong., 2d sess., pp. 1-2. 

S. Rep. 1839, 79th Cong., 2d sess., p. 3. ... 


. 1 , 

2,3,4,5,6,7 


O^CO O O CO o o> CO CO lO H N o w CO CO io s io s 



























Untteij States Court of Appeals! 

FOE THE DISTEICT OF COLUMBIA CIRCUIT 


No. 10,804 

Hans Keoch, et al., appellants 

v. 

J. Howard McGrath, Attorney General of the United 
States, and Georgia Neese Clark, Treasurer of t 
United States, appellees 


APPEAL FROM A JUDGMENT OF THE UNITED STATES DIS¬ 
TRICT COURT FOR THE DISTRICT OF COLUMBIA 
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STATEMENT 

This is an appeal from a judgment of the Honorable H. A. 
Schweinhaut, District Judge, dismissing appellants’ com¬ 
plaint (App. 22 A). 

This suit was filed on May 11,1949 (R. 1). It was brought 
under Section 9 (a) of the Trading with the Enemy Act 
(40 Stat. 419, 50 U.S.C. App. §9 (a)) to recover certain 
property (4500 preferred shares in the International Mort¬ 
gage and Investment Corporation, a Maryland corporation) 
vested pursuant to that Act ($ 5 (b)) as belonging to a 
national and resident of Germany. The amended complaint 
(App. 2 A) alleges that the plaintiffs are stateless, and not 
enemies or allies of enemies; that they were forced to relin¬ 
quish their interests in the German Bank which originally 

(1) 



2 


held the International Mortgage and Investment shares; 
that notices of claim were filed / with the Alien Property 
Custodian 1 on or about June 2, 1322 { and August 29, 1947. 
It is alleged further (App. 10 A) that plaintiffs have no 
means of determining whether the shares claimed “were all 
vested by Vesting Order No. 352 [covering over 12,000 pre¬ 
ferred shares, issued November 11, 1942 (App. 4 A)] or 
whether some of them were vested by Vesting Order No. 
8134 [covering 92 shares, issued January 30, 1947 (App. 
7 A)1 and, therefore, claim under both Vesting Orders.” 

Appellees moved for summary judgment (App. 12 A) on 
the ground that the action is barred by the applicable statute 
of limitations, Section 33 of the Trading with the Enemy 
Act (60 Stat. 930, as amended, 62 Stat. 1218, 50 U.S.C. App. 
§ 33). The District Court entered judgment dismissing the 
action on July 26, 1950 (App. 22 A). 

SUMMARY OF ARGUMENT 

The issue in this case is whether a clear and explicit 
statute of limitations is to be applied according to its terms. 
If so, this suit must be dismissed. 

Appellants ask that the precise language of Section 33 
be disregarded, asserting that it does not accurately reflect 
Congressional intent and that it leads to an absurd and 
unreasonable result. They would have this Court excise 
from the statute the specific terminal date, April 30, 1949, 
provided therein. There is no basis whatever for such 
palpable disregard of a duly enacted statutory provision. 
The language is plain, leaving no room for interpretation. 
In any event, the legislative history confirms, rather than 
disproves, that the Congressional intent was accurately re¬ 
flected in the language adopted. The result compelled by 
that language is both reasonable and proper. 


1 By Executive Order No. 9788, 11 F.R. 11981, October 15, 1946, 
the Attorney General of the United States succeeded to the powers 
and duties of the Alien Property Custodian. The term “Custodian” 
will be used in this brief, as the context may require, to refer either 
to the Alien Property Custodian or to the Attorney General as his 
successor. 
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ARGUMENT 

I. The Suit Is Plainly Barred by the Language of Section 33 

Section 33 of the Act reads in pertinent part as follows!: 

No suit pursuant to section 9 may be instituted aj’ter 
April 30,1949, or after the expiration of two years from 
the date of the • • • vesting in the Alien Property 
Custodian • * • of the property or interest in re¬ 
spect of which relief is sought, whichever is later, but 
in computing such two years there shall be excluded 
any period during which there was pending a suit or 
claim for return pursuant to section 9 or 32 (a). 

The application of these provisions to the undisputed 
facts of this case is clear. The vesting order was filed with 
the Division of the Federal Register on November 11, 1942, 
and became effective on that day. 2 No claim or suit was 
filed during the tw’o-year period w’bich ran from that date 
and winch expired on November 11, 1944. The filing f>f a 
claim in June 1947 could not possibly have “ tolled ” a 1;w’o- 
year period which had expired over thirty-one months be¬ 
fore. Hence, April 30,1949, was the ‘‘later” date, the last 
day on which suit could be brought. And appellants failed 
to file their complaint until May 11,1949. 

-See Regulations of the Office of Alien Property, 8 Code Fed. 
Reg., §504.1, 1949 ed. 

This was Vesting Order No. 352. The faint contention that 
Vesting Order No. 8134 is relevant to this case (App. Br. 18) fails 
for lack of allegation of any connection between the property 
seized by that Vesting Order and appellants’ stock. Appellants 
allege in their administrative claim that they transferred their ^tock 
to Hardy & Co. (App. 20 A); property of this Company was vested 
by the earlier Order (App. 4 A) but not by Vesting Order No. 8134 
(App. 7 A). There is no reason to believe that Hardy & Co. ever 
transferred any of the stock to the concerns involved in the latter 
Order. 

In any event, the later Order covers only 92 of the 4,500 shares 
appellants claim (App. 11 A). Even if appellants’ position is well 
taken, the judgment below should be affiraied as to the remainder 
of the stock. Each vesting order represented a separate and dis¬ 
tinct taking and, if the stock taken belonged to non-enemy plain¬ 
tiffs, a separate and distinct wrong to them. See Rule 54 (b), 
F.R.C.P.; Reeves v. Bearsdall, 316 U.S. 283; Means v. McFadden 
Publications, 25 F. Supp. 993 (S.D.N.Y.). 
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The conclusion that appellants were barred is thus dic¬ 
tated by the unequivocal language of the statute. And 
“where the words are plain there is no room for construc¬ 
tion,” Osaka Shosen Line v. United States, 300 U. S. 98. 

II. The Legislative History of Section 33 Furnishes No Support 
for Appellants 9 Contentions 

A. Reference to the legislative history is inappropriate 

when the meaning of the statute is plain . 

In answer to the language of the statute, clearly barring 
this suit, appellants refer to the legislative history. But 
when the words of a statute leave no room for doubt as to 
the Congressional meaning, there is no occasion to look 
further for evidence of Congressional intent. “There is no 
need to refer to the legislative history where the statutory 
language is clear,” Ex Parte Collett, 337 U. S. 55, and cases 
there cited. 3 “The meaning of * * # [anl act must be 
found in the language in which it is expressed when • * * 
there is no ambiguity in the terms of the law,” United States 
v. Hill, 248 U. S. 420, 424. In any event, the legislative his¬ 
tory nowise sustains appellants’ argument that the statu¬ 
tory bar date should be ignored. 

B. The legislative history establishes that Congress in¬ 

tended in Section 33 to establish a specific termhial 
date and that it precisely accomplished its intention. 

Section 33 was originally added to the Trading with the 
Enemy Act on August 8,1946 (60 Stat. 930, 50 U.S.C. App. 
§ 33). As then worded, the statute barred suits under Sec¬ 
tion 9 (a) unless they were filed within two years from vest¬ 
ing or within two years from the enactment date, whichever 
was later. It further provided that, in computing these 

3 In Ex parte Collett petitioner argued that Congress simply 
failed to realize the effect the codification of the Judicial Code 
would have upon a particular action. In this case, appellants’ con¬ 
tention is that Congress in fact intended to do the opposite of what 
its statute says. Clearly this is a much more implausible basis for 
resort to legislative history than that rejected by the Supreme Court 
in the Collett case. 


5 


two-year periods, the time during which a claim or suit for 
return was pending should be excluded. The purpose of the 
statute was set forth in committee reports accompanying 
the bills. 

The Committee are of the view that, provided ade¬ 
quate remedies are supplied and a sufficient time is 
given within which to exercise them, litigation with 
respect to alien property matters should he brought to 
an end and the Government should not for all time he 
open to attach. Without this, the Custodian’s effort, to 
conclude, within a reasonable time the administration 
of alien property, can hardly be expected to succe ed. 
By section 33, accordingly a limit of 2 years from the 
date of seizure or vesting or from the enactment of Ibis 
Section, whichever is later, would be imposed upon the 
filing of claims or suits for returns. * * * In com¬ 
puting the 2-year period, however, fairness requires 
that there be excluded any period during which a claim 
for return has been pending pursuant to section 9 (a) 
or section 32, or any period during which a suit has 
been pending pursuant to section 9 (a). 4 

On the floor of the House, Congressman Celler explained 
that under the original Act of 1917 there was no period of 
limitations and that as a result the Office of Alien Prop¬ 
erty had continued to operate for over twenty years sub¬ 
sequent to World War I. The pending bill, he explain ed, 
was designed to enable the present Custodian to “wind up 
his affairs in short order.” 92 Cong. Rec., pp. A-4S04- 
4805. 

The first amendment to Section 33 took place in 1947 
when Congress provided that Italian nationals might have 
until July 31, 1949 to file claims under Section 32. Joint 
Resolution No. 128, 61 Stat. 867. This amendment was 
passed in recognition of the fact that Italians were first 
made eligible for Section 32 returns by the Act of August 
5, 19'47 (61 Stat. 784) and hence required more time than 
was available under Section 33 as it then stood. 

4 S. Rep. 1839, p. 3; H. Rep. 2398, p. 9; 79th Cong., 2d Sess. 
(emphasis added). 
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It was subsequently recognized that certain other per¬ 
sons who might have rights under Section 32 should also 
be granted additional time in which to file. The Depart¬ 
ment of Justice accordingly recommended a further amend¬ 
ment which, as ultimately adopted, put Section 33 in its 
present form. The reasons were fully stated in the follow¬ 
ing letter addressed by Peyton Ford, The Assistant to the 
Attorney General, to the Speaker of the House: 

Section 32 permits return of vested property to any 
persons save those in certain defined categories hostile 
to the United States. Among those to whom return is 
permitted are persons who were enemies under the 
act only by reason of residence in occupied countries 
during the war and persons who were persecuted by an 
enemy government during the war. Section 33 origi¬ 
nally provided that claims for return under section 
32 (a) and section 9 (a) must be made within 2 years 
of the vesting of the property or by August 8, 1948 
(2 years from the passage of sec. 33), whichever should 
be later. • • * 

It now appears that the 2 years allowed for the filing 
of claims has proved insufficient in the case of many 
claimants. Until recently, many of the occupied coun¬ 
tries have been in a disorganized condition in which 
communication has been restricted and it has been 
difficult if not impossible for claimants resident in 
such countries to file claims. Moreover, many poten¬ 
tial claimants have been necessarily preoccupied with 
the problems of day-to-day existence. The plight of the 
victims of persecution has been ever more arduous. 
Most of them are presently either in displaced-person 
camps or dead. Many are presumably unaware of their 
privileges under the act and, despite the earnest efforts 
of the Department, will probably continue to be so for 
some time in the future. Only a very small number 
of such persons have thus far been able to file claims. 
The heirs of deceased victims of persecution (who also 
may file claims under sec. 32), some of whom are 
American citizens, are in many cases ignorant of the 
existence of the vested property, or of the fact that 
they are the heirs, or both. Unless the statute of 
limitations is extended, the purpose of Congress will be 
frustrated in many deserving cases. 
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The proposed amendment would accomplish three 
main purposes: First, it would extend from August 8, 
1948, to July 31, 1949, 5 the statute of limitations on 
claims filed pursuant to sections 9 and 32 of the a|ct in 
cases involving property vested during World Wajr II. 
In addition, where the August 1948 limiting date on the 
filing of claims and suits is retained, the date is changed 
from August 8 to August 9, it having been observed 
that August 8 falls on Sunday. Second, the statute 
of limitations governing subsection 9 (a) proceedings 
would be made applicable to all proceedings upder 
section 9. Third, it would simplify section 33. The sec¬ 
tion is presently embodied in two statutes (60 Stat. 
925 and Public Law 370, 80th Cong., 1st sess.), a I con¬ 
sequence of separate legislation in respect of Italian- 
vested property providing, among other things, ai dif¬ 
ferent period of limitations for such property th^n is 
applicable to other property. The proposed legisla¬ 
tion would erase distinctions which the passage of \time 
has made unnecessary and treat all World War II 
claims uniformly . 6 (Italics added) 

It is thus apparent that Section 33, as finally amended 
by the Act of July 1, 1948 (62 Stat. 1218), was designed to 
“erase” prior distinctions and to “treat all World War 
II claims uniformly.” Congress definitely intended to cir¬ 
cumscribe the right to sue under § 9 (a) with a clear statute 
of limitations. To be as fair as possible to all claimants, 
it provided a date certain which in fact extended the time 
from August 8, 1948 to April 30, 1949. And in establish¬ 
ing the bar date, Congress provided a ten-month period 
of grace to all claimants, irrespective of whether they had 
previously taken steps to preserve their rights. There 
can be no possible warrant for imputing to the Congress, 
as appellants now seek to do, an intention to permit ob¬ 
vious disregard of a plain provision of the statute. The 
intention to provide a complete scheme applicable to all 
World War II claims points to the contrary conclusion. 

5 The terminal date was subsequently amended to read April 30, 
1949. 

0 This letter, dated March 25, 1948, is set forth in S. Rep. 1532, 
pp. 1-2, and H. Rep. 1843, pp. 1-2, 80th Cong., 2d Sess., and Ajnnex 
to Appellants’ Brief, p. 24. 
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To accept appellants’ argument, as the District Court 
pointed out, is to take the position * 1 that any claim filed 
prior to April 30, 1949 would toll the running of time and, 
therefore, that date could never be the later date” (App. 
22 A). Certainly Congress did not intend that the spe¬ 
cifically defined statute of limitations should be so dis¬ 
regarded. 

III. The Application of Section 33 to This Case Is Reasonable 

and Proper 

A. A suit against the United States must he dismissed when 
it fails fully to comply ivith the conditions for such 
suit enacted by Congress. 

The power of Congress to regulate suits against the 
United States is certainly not open to question. The cases 
uniformly declare that the United States cannot be sued 
without its consent and that the terms of its consent must 
be complied with literally and strictly or the suit must fail. 
See, e.g., United States v. Sherwood, 312 U.S. 584; State 
of Minnesota v. United States, 305 U.S. 382, 388-389; Munro 
v. United States, 303 U.S. 36, 41; Eastern Transportation 
Co. v. United States, 272 U.S. 675, 686; Illinois Central Ry. 
Co. v. Public Utility Comm., 245 U.S. 493, 504. It is “well 
established that suit may not be maintained against the 
United States in any case not clearly within the terms of 
the statute bv which it consents to be sued.” United States 
v. Michel, 282 U.S. 656, 659. No suit against property 
in which the United States has an interest “may be main¬ 
tained without the consent of the United States. Such con¬ 
sent, though previously granted, has now been withdrawn. 
And the power to withdraw the privilege of suing the 
United States or its instrumentalities knows no limitations. 
Lynch v. United States, 292 U.S. 571, 581-582, and cases 
cited.” Maricopa County v. Valley Bank, 318 U.S. 357, 
362. 

These principles have been expressly applied in suits 
for return of property seized by the Alien Property Cus¬ 
todian. Such suits are suits against the United States. 
Cummings v. Deutsche Bank, 300 U.S. 115, 118-119; Becker 


Steel Co. v. Cummings, 296 TJ.S. 74, 78; Banco Mexicano v. 
Deutsche Bank, 263 TJ.S. 591, 603. “All of [the requisite] 
conditions must obtain.” (Ibid.). 

Indeed, fulfillment of the conditions under which Congress 
permits suit is jurisdictional. Far from questioning the 
power of Congress to enact statutes of limitation, the courts 
have emphasized their jurisdictional nature by refusing to 
allow public officials to waive the defense. In many cases, 
the courts have reached this conclusion reluctantly, because 
the net result may be that the Government seems to be 
depriving an American citizen of his property without due 
process of law, for example, by retaining a tax which was 
unlawfully assessed or reneging on a contract afteif en¬ 
joying its benefits. Nevertheless, the principle is well es¬ 
tablished that the suit must fail if brought beyond the period 
specified by the Congress. United States v. Garbuti f Oil 
Co., 302 U. S. 528, 533-535; United States v. Seminole 
Nation, 299 U. S. 417, 421; United States v. Wardwell, 172 
U. S. 48, 52; De Arnaud v. United States, 151 U. S. 483; 
Finn v. United States, 123 U. S. 227, 231-232; Wallace v. 
United States, 142 F. 2d 240 (C. A. 2), cert, den., 323 XL S. 
712; United States v. John K. <& Catherine S. Mullen Benev. 
Corp., 63 F. 2d 48, 56 (C. A. 9), aff’d on another ground, 
290 U. S. 89; Carpenter v. United States, 56 F. 2d 828 (C. 
A. 2). Since this principle is applicable to suits by citizens 
asserting claims which either were or could have been based 
upon the Constitution, it is applicable a fortiori to this suit 
by non-resident aliens who make no allegation that the 
application of this statute to them is unconstitutional (App. 
Br. 18). 

Thus, even if appellee had disregarded the mandate of 
Section 33, we submit that this Court would have been 
bound, as the court below recognized it was, to enforce the 
requirements established by the Congress. No case has been 
cited to the contrary. There is no reason to deviate in this 
case from principles which have been heretofore observed 
without exception. Dismissal of this suit is require^ by 
the failure of appellants to bring it within the time allowed 
bv the law. 
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B. Appellants have been treated fairly. 

Upon the filing of the claim on June 2, 1947, appellants 
could have instituted a suit for return in full compliance 
with Section 33 7 The simple fact that this suit could have 
been brought during the period of almost two years prior 
to the bar date of April 30, 1949, refutes any notion that 
appellants were unreasonably or improperly treated. 
“[A] man cannot be said to be denied, in a constitutional 
or in any rational sense, the privilege of resorting to 
courts to enforce his rights when he is given free access 
* to them for a length of time reasonably sufficient to enable 
an ordinarily diligent man to institute proceedings for their 
protection. This is the principle on which this Court has 
repeatedly ruled that contracts were not impaired in a 
constitutional sense by change in limitation statutes which 
reduced the time for commencing actions upon them, pro¬ 
viding a reasonable time was given for commencing suit 
before the new bar took effect.” Canadian Northern Ry. 
Co. v. Eggen, 252 U.S. 553, 562. See also Chase Securi¬ 
ties Corp. v. Donaldson, 325 U.S. 304; Mattson v. Dept, 
of Labor, 293 U.S. 151; McCoskey & Co. v. Eckart, 164 F. 
2d 257,260 (C.A. 5). 

The Act which altered the previously existing time rules 
and established the bar date of April 30,1949 took effect on 
July 1, 1948. For ten months thereafter appellants were 
on notice that their suit could be barred if brought after 
April 30,1949. This notice was plainly adequate. Canadian 
Northern Ry. Co. v. Eggen, supra. 

Appellants are receiving the same treatment as all others 
who failed to file a claim within two years of vesting. Of 
course, they would not be barred if Congress had made the 
period four years, or had made the final date May 15 instead 
of April 30, 1949. But, obviously, some inequities would 
inevitably result whatever the terms of a limitation statute. 
There is no indication that the inequities created by Sec¬ 
tion 33 are unusual. 


7 Indeed, appellants assert that experienced attorneys would have 
brought suit promptly upon the filing of an administrative claim 
(App. Br. 15). 
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“Statutes of limitation find their justification in necessity 
and convenience rather than in logic. They represent 
expedients, rather than principles. They are practical a| 
pragmatic devices to spare the courts from litigation 
stale claims, and the citizen from being put to his defeiji 
after memories have faded, witnesses have died or 
appeared, and evidence has been lost.” Chase Securitl 
Corp. v. Donaldson, 325 U.S. 304, 314. They are, after 
“established to cut off rights, justifiable or not, that mig£ 
otherwise be asserted and they must be strictly adhered 
by the judiciary.” Kavanagh v. Noble, 332 U.S. 535, 5 
Relief from a statute of limitations can only “be provide 
by Congress, not the courts.” Ibid. 

CONCLUSION 

For the foregoing reasons, the judgment of the District 
Court dismissing the complaint should be affirmed. 
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